AO DRAFT COMMENT PROCEDURES

The Commission permits the submission of written public comments on draft
advisory opinions when on the agenda for a Commission meeting.

DRAFT ADVISORY OPINION 2007-29 is available for public comments under
this procedure. It was requested by Representative Jesse L. Jackson, Jr.

Draft Advisory Opinion 2007-29 is scheduled to be on the Commission's agenda
for its public meeting of Thursday, December 6, 2007.

Please note the following requirements for submitting comments:

1) Comments must be submitted in writing to the Commission Secretary with a
duplicate copy to the Office of General Counsel. Comments in legible and complete form
may be submitted by fax machine to the Secretary at (202) 208-3333 and to OGC at (202)
219-3923.

2) The deadline for the submission of comments is 12:00pm noon (Eastern Time)
on December 5, 2007.

3) No comments will be accepted or considered if received after the deadline.
Late comments will be rejected and returned to the commenter. Requests to extend the
comment period are discouraged and unwelcome. An extension request will be
considered only if received before the comment deadline and then only on a case-by-case
basis in special circumstances.

4) All timely received comments will be distributed to the Commission and the
Office of General Counsel. They will also be made available to the public at the
Commission's Public Records Office.



CONTACTS

Press inquiries: Robert Biersack (202) 694-1220
Commission Secretary: Mary Dove (202) 694-1040
Other inquiries:

To obtain copies of documents related to AO 2007-29, contact the Public Records
Office at (202) 694-1120 or (800) 424-9530 or visit the Commission’s website at

www.fec.gov.

For questions about comment submission procedures, contact
Rosemary C. Smith, Associate General Counsel, at (202) 694-1650.

MAILING ADDRESSES

Commission Secretary
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Rosemary C. Smith
Associate General Counsel
Office of General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463
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MEMORANDUM

TO: The Commission

FROM: : Thonﬁasénia P. _Duncangfp

' General Counsel

Rosemary C. Smif 4{36 §
Associate General ouns
AmyL. Rothstein M
Assistant Genera]_'Counse]
‘Richard Ewell R
Attorney

Subject: Draft AO 2007-29

Attached isa proposed draft of the subject advnsory opinion. We request that this
draft be placed on the agenda for December 6, 2007.

Attachment
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ADVISORY OPINION 2007-29

The Honorable Jesse L. Jackson, Jr. : : ~ DRAFT
PO Box 490286 -

Chjcago, IL 60649-9906

Dear Representative J acks;on:

We are responding to your advisory opinion request concerning the application of
the Federal Election Campaign Act of 1971, as amcndcci (the “Act”), and. Commission
regulatiohs to yoﬁ'r proposed donation of funds from your pﬁncipél campaign committee
to the campaign committ'ee of your wife, Ms. Sandi Jackson, who is seeking election to
the political party positio;l of Committeeman of the 7™ Ward in the Cook County -
Democratic Party. -

The Commission-concludes that Representative Jackson may donate an unlimited

‘amount of funds from his principal campaign conir_nittee to Ms. Jackson’s campaign

committee.
Baékgmund '

The facts presented in this advisory opinion afé based on your letter received on
Oc;tober 22, 2607 and on other publicly available sources.'

You represent the 2™ District of Illinois in the United States House of
Representatives ana are a candidate for re-election in 2008. The Jesse L. J ackson, Jr. for .
Congress Conﬁnittee is your priricip.a_] campaign commi-ttee. ._ ,

Ms.J aclkson'c_:urren.tly serves as an. Alderman on the Chicago City Council,

representing the 7* Ward in an area that overlaps with the 2" congressional district. She

. is seeking election to the position of Committeeman of the 7" Ward in the Cook County

! See www.cityofchicago.org, www.elections.i-l.gov/ElectionInformation/CéndNameList.aspx, and the
October 2007 Quarterly Report of the Jesse L. Jackson, Jr. for Congress Committee (shows $827,869.05
cash on hand).
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Democratic farty. As a Committeeman of the 7" Ward, she Qou]d'mpresent the same :
geographic area in t_l_lle Cook County Democratic Pafty.l In her. capacity as a_D-emocraltiC-
Party'Committeeman, you state.,'that “.s.he wouid be expécted to promote the ?ctivity and )
advance -tl.le interests of the local éolitical party.”

Questions -Pzesentéd -

1. May ybu dbnate funds from your principal Federal -campaign. co.mmitté-e tothe .
c;am_paign commiitee Jor Ms Jacks.on s .elecziorln to the p'ositiah of Committeeman of the

7"'f Ward in the Cook County Democratic Party?

2. Ifso, do the Act or Commission regulations limit the amount of such funds that your. o

principal campaign committee may donate to Ms. Jackson'’s caimpaign committee for

Comniitteeman?

' Legal Analysis and Conclusions

Question 1. May you donate funds from your principal Federal campaign committee to

the campaign committee for Ms. Jackson’s election to the position of Commitieeman of -

the 7" Ward in the Cook County Democratic Party?

Yes, you méy ddnate funds consisting of contributions accepfed by ybur,priﬁcipal

_Federal campaign committee to Ms. J ackson’s campaign committee for her election to

Committeeman of the 7™ Ward in the Cook County Democratic Party.

The Act and Commission regulatiéns identify six permissible uses of
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contributions accepted by a Federal candidate. 2 See2US.C. 439a(a) and 11 CFR .
113.2(e). Tvu_ro of these permissible uses are'relev_ant here.

' : S .
One permitted use of campaign contributions accepted by a principal campaign

committee is for donations to “State and local candidates subject to, the provisions of

State law.” Se'e 2 U.S.C. 439a(a)(5); 11 CFR 113.2(d).' The Commission has generally
used the terms “State and local candldates mterchangeably with “‘candidate for state or
local office” to descnbe candidates for election to an office of a State or local
government. The Comﬁssion therefore conc]udes.that the term “State .and local
candidates,” as used in 2USC. 439a(a)(5) and 11 CFR 11'3.2(d.)., does not include those

seeking office in a political party organization, such as the office sought by Ms. Jackson.

‘Thus, donations to Ms. Jackson’s campaign committee \Iavould.not qu-alify as a permissible

use under the “State and local candidates” pi"ovision of 2 U.S.C: 439a(a)(5) and 11 CFR -

113.2(d).

2 These uses are: (1) for authorized expenditures in connection with the individual’s campaign for Federal
office; (2) for ordinary and necessary expenses incurred in connection with the recipient’s duties as a
holder of Federal office; (3) for donations to organizations described in section 170(c) of Title 26 of the
U.S. Code [charitable organizations]; (4) for transfers to any national, State, or Jocal committee of a
political party; (5) for donations to “State and local candidates”; and (6) for “any other lawful purpose” that -
would not result in a conversion of the funds to personal use. See 2 U.S.C. 439a(a)(1) through (6); 11 CFR
113.2(a) through (e). _

You represent that no contribution limits apply to Ms. Jackson's election. The Comrmsslon expresses no .
oplmon regarding the application of the laws of Illinois or Chicago.

4 See, e.g., 11 CFR 300.70 (defines scope of subpart E, which is titled “State and Local Candidates,” as -
applying to “any candidate for State or local office”); see also 11 CFR 100.24 (Federal election activity),

'100.29 (electioneering communication), 100.87 (volunteer activity for party committees), 100.88 (volunteer

activity for candidates), 100.148 (volunteer activity for candidate), 106.4 (allocation of polling expenses),

. 109.21(g) (coordinated communication safe harbor for endorsements of candidates for “non-Federal”

office), 300.11(a)(3)(iii) (prohibitions on fundraising for and donating to certain tax-exempt organizations),
300.32(b)(1)(ii) and (c)(2) (Levin funds), 300.37(a)(3)(iv).(prohibitions on fundraising for, and donating to,
certain tax-exempt organizations), 300.50(a)(3)(iii) (prohibited fundraising by national party committees),
300.51(a)(3)(iii) and (iv) (prohibited fundraising by State, district, or local party committees), and 300.72

(Federal funds not required for certain communications).
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However, the Commission concludes that the proposed donation to Ms. J ackson’s

campaign committee would be permissible because the Act and Commission regulations

. permit a Federal candidate or officeholder to use campaign contributions “for any other

lawful purpose” other than the conversion of such funds to the “personal use” of the

candidate, ofﬁceholder or any other person. See 2US.C. 439a(a)(6) 11 CFR 113.2(e).

. Comm1ss1on- regulat:ons define “personal use” as “any use of funds in a campalgn :

account of a present or former candidate to fulfill a commitment, obli gation or expense of

any person that wou]d exist lrrespectlve of the candidate’s campai gn or dutiesasa -

regulatlons list a number of purposes that would constitute personal use per se, but the N

list does; not include donations of funds to candidates for a local office of a political party.

" 11 CFR 113.1(g)(1)(i). The question thus becomes whether the proposed use of funds-

would nonetheless constitute personal use under 2.U.S.C. 439a and 11 CFR 113.1(g)

When the Commission applies the “personal use test” on a case-by-case basis, it

does so in light of “its long-standing opinion that candidates have wide discretion over

Political Committees; Personal Use of Campalgn Funds, 60 Fed. Reg. 7867 (February 9,

1995) (Personal Use E&J ) As dxscussed above, the Act and Commlssmn regulatlons

3 The Commission explained this test as follows: .
If campaign funds are used for a financial obhgauon that is caused by campaign actlvny
or the activities of an officeholder, that use is not personal use. However, if the
obhgauon would exist even in the absence of the candidacy or even if the officeholder
were not in office, then the use of funds for that obligation generally would be personal
use. :




10
- 11
12

14

15

16

A0 2007-29 .

Draft

Page 5

permit transfers to political party committees and donations to State and local candiaates.
The use of funds that you propose is analogous. Therefore, the proposed donations of

' . S
campaign funds to Ms. Jackson’s campaign are permissible pursuant to 2 U.S.C.

439a(a)(6) and 11 CFR 113.2(e), as long as the funds transferred to Ms. J ackson's

campaign comrhittec are used only for the committee's bona fide campaign purposes énd
are not otherwise converted to personal use.® |
Question 2. .If so, do tl;é ‘Act or Commission reguiations limit the an;ount_ of such funds
that }.iourl' pﬁnciﬁl c_améaign committee may dor;ate, to Ms. Jackson’s cq;hpaign '
committee for Committeeman? |

No, neither thé Act nor Commission regulations limit the amount of funds that

your principal campaign committee may donate to Ms. Jackson’s campaign committee

for.her Committeeman election.
Federal candidates and officeholders may not solicit, receive, direct, transfer,

spend, or-disburse funds in connection with any election other than an election for

_ Federal office unless the funds do not exceed the amounts permitted with respect to

contributions to candidates and political committees under 2 U.S.C. 441#1(@)(1), (2), and

¢ The Commission’s advisory opinions provide further support for the permissibility of your proposed
transfer of campaign contributions. In Advisory Opinion 1993-10 (Colorado), the Commission permitted a -
former Federal candidate to transfer his excess Federal campaign funds to two separate election efforts: his
campaign for President of the Popular Democratic Party, and his campaign for Governor of Puerto Rico." In
permitting the transfer of funds to the campaign for the political party office, the Commission relied on the

" “any other lawful purpose” provision in 2 U.S.C. 439a and compared the candidacy for: party office to a

candidacy for State or local office, noting that “while no opinion has dealt with the use of excess campaign
funds in campaigns to seek office in a political party organization, these prior opinions [on transfers to
candidates for State or local office] would suggest that such use is not unlawful or personal use under
section 439a.” Id.- Moreover, prior to the recent inclusion of transfers to State and local candidates in the
enumerated list of permissible uses of campaign funds in 2 U.S.C. 439a(a), the Commission also relied on

" the “any other lawful purpose” provision in determining that donations of campaign funds to State and

local candidates did not constitute personal use and were therefore permissible. See, e.g., Advisory
Opinions 2000-32 (Martinez) (donation of funds to a State candidate) and 1996-52 (Andrews) (refund to,

“and re-solicitation of, Federal campaign contributors on behalf of campaign for State office treated as

transfer of funds by Federal candidate to his campaign for State office).



10

11

.12

13

14.

15
16
17

18

: 19

20
21
22

23,

24
25

AO 2007-29

Draft
Page 6

3), and do not come from sources prohlbned under the Act from making a contnbutlon

in connection with a Federal e]ectxon See 2U.S.C. 4411(e)(1)(B), 11 CFR 300 62. Wlth .

respect to non-Federa] electlons Commlssnon regulatlons also require that such funds be ,

in amounts and from sources that are conglstent with State law. See 11 CFR 300.62.
Because ydu propose to donate funds; frém your priﬁcipél campaign committee,

the Commission assumes that the funds compjy wit_h._tﬁe amount an;i source limits of the

Act and Commis;ion reguiétion_s. Accérdingly', the amount of funds you may donate

from your principal campaign committee fo Ms. Jackson’s campaign committee is not
_ your p: p paign paig . _

restricted by 2 U..S.C. 44li(é_)( 1)(B) or 11 CFR 300.62; provided such donations are

consistent with applicable State law.

The Commission expresses no opinion regarding whether the activities you

* propose are p,ermissible under the laws of Illinois or Chicago.

This response constitutes an advisory opinion concering the application of the '

" Act and Commission regulations to the specific transaction or activity set forth in your .

request. See 2 U.S.C. 437f. The C.ommissi'on emphasizes that, if there is a change in any

of the facts or assufnptidns presented and such facts or assumptions are material to a

conclusion presented in this advisory opinion, then the requester may not rely on that

conclusion as support for its proposed activity. All cited advisory opinioné are available
on the Commission’s website at http:Ilsaoé.riictusa.com/_éaos/sehrchao.

Sincerely,

Robert D. Lenhard _
Chairman




